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EASTERN DISTRICT OF CALIFORNIA
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THE UNITED STATES OF AMERICA,
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No. 18-264
Plaintiff,
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THE STATE OF CALIFORNIA;
EDMUND GERALD BROWN JR.,
Governor of California, in his Official
Capacity; and XAVIER BECERRA,
Attorney General of California, in his
Official Capacity,
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Defendants.

N
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Plaintiff, the United States of America, by and through its undersigned counsel, brings

N
-

this civil action for declaratory and injunctive relief, and alleges as follows:
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Complaint of the United States -1-
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The Honorable Jeff Sessions
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear Mr. Attorney General:

The Federal Bureau of Investigation (FBI) is charged with protecting the American people and
enforcing our laws in accordance with the U.S. Constitution. To carry out this essential mission,
the FBI has a strict set of internal rules and procedures embodied in the Domestic Investigations
and Operations Guide (DIOG). The DIOG was created by the Bureau itself and approved by the
Department of Justice (DOJ).

The latest unredacted version of the DIOG available to the Committee (dated October 15, 2011)
delineates procedures the FBI must follow when submitting applications to the Foreign
Intelligence Surveillance Court (FISC) for orders to conduct surveillance through the Foreign
Intelligence Surveillance Act (FISA). According to the DIOG:

e FISA surveillance is a very intrusive means of acquiring information that must balance
the need to obtain sensitive national security information against civil liberties.
e When striking this balance, a verification process must be conducted for all FISA
applications.
o Under the subsection “FISA Verification of Accuracy Procedures,” the FBI itself
acknowledges this importance: “The accuracy of information contained within
FISA applications is of utmost importance.... Only documented and verified
information may be used to support FBI applications [FISA] to the court [FISC].
e The DIOG provides detailed instructions for the FBI to follow to ensure that information
appearing in a FISA application that is presented to the FISC has been thoroughly vetted
and confirmed.

»

Former and current DOJ and FBI leadership have confirmed to the Committee that unverified
information from the Steele dossier comprised an essential part of the FISA applications related
to Carter Page. These details are outlined in a declassified memorandum released by the
Committee on February 2, 2018, a copy of which is attached for your review.
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UNCLASSIFIED

- Declassified by order of the President

January 18, 2018 February 2, 2018

To: HPSCI Majority Members
From: HPSCI Majority Staff
Subject: Foreign Intelligence Surveillance Act Abuses at the Department of Justice and the

Federal Bureau of Investigation

Purpose

This memorandum provides Members an update on significant facts relating to the
Committee’s ongoing investigation into the Department of Justice (DOJ) and Federal Bureau of
Investigation (FBI) and their use of the Foreign Intelligence Surveillance Act (FISA) during the
2016 presidential election cycle. Our findings, which are detailed below, 1) raise concerns with
the legitimacy and legality of certain DOJ and FBI interactions with the Foreign Intelligence
Surveillance Court (FISC), and 2) represent a troubling breakdown of legal processes established
to protect the American people from abuses related to the FISA process.

Investigation Update

- On October 21, 2016, DOJ and FBI sought and received a FISA probable cause order
(not under Title VII) authorizing electronic surveillance on Carter Page from the FISC. Pageisa
U.S. citizen who served as a volunteer advisor to the Trump presidential campaign. Consistent
with requirements under FISA, the application had to be first certified by the Director or Deputy |
Director of the FBI. It then required the approval of the Attorney General, Deputy Attorney
General (DAG), or the Senate-confirmed Assistant Attorney General for the National Security
Division.

The FBI and DOJ obtained one initial FISA warrant targeting Carter Page and three FISA
renewals from the FISC. As required by statute (50 U.S.C. §1805(d)(1)), a FISA order on an
American citizen must be renewed by the FISC every 90 days and each renewal requires a
separate finding of probable cause. Then-Director James Comey signed three FISA applications

. in question on behalf of the FBI, and Deputy Director Andrew McCabe signed one. Then-DAG
Sally Yates, then-Acting DAG Dana Boente, and DAG Rod Rosenstein each signed one or more
FISA applications on behalf of DOJ.

Due to the sensitive nature of foreign intelligence activity, FISA submissions (including
renewals) before the FISC are classified. As such, the public’s confidence in the integrity of the
FISA process depends on the court’s ability to hold the government to the highest standard—
particularly as it relates to surveillance of American citizens. However, the FISC’s rigor in
protecting the rights of Americans, which is reinforced by 90-day renewals of surveillance
orders, is necessarily dependent on the government’s production to the court of all material and
relevant facts. This should include information potentially favorable to the target of the FISA
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B

application that is known by the government. In the case of Carter Page, the government had at
least four independent opportunities before the FISC to accurately provide an accounting of the
relevant facts. Hdwever, our findings indicate that, as described below, material and relevant
information was omitted.

1) The “dossier” compiled by Christopher Steele (Steele dossier) on behalf of the
Democratic National Committee (DNC) and the Hillary Clinton campaign formed an
essential part of the Carter Page FISA application. Steele was a longtime FBI source who
was paid over $160,000 by the DNC and Clinton campaign, via the law firm Perkins Coie
and research firm Fusion GPS, to obtain derogatory information on Donald Trump’s ties
to Russia.

a) Neither the initial application in October 2016, nor any of the renewals, disclose or
reference the role of the DNC, Clinton campaign, or any party/campaign in funding
Steele’s efforts, even though the political origins of the Steele dossier were then
known to senior DOJ and FBI officials.

b) The initial FISA application notes Steele was working for a named U.S. person, but
does not name Fusion GPS and principal Glenn Simpson, who was paid by a U.S. law
firm (Perkins Coie) representing the DNC (even though it was known by DOJ at the
time that political actors were involved with the Steele dossier). The application does
not mention Steele was ultimately working on behalf of—and paid by—the DNC and
Clinton campaign, or that the FBI had separately authorized payment to Steele for the
same information.

2) The Carter Page FISA application also cited extensively a September 23, 2016, Yahoo
News article by Michael Isikoff, which focuses on Page’s July 2016 trip to Moscow.

- This article does not corroborate the Steele dossier because it is derived from information
leaked by Steele himself to Yahoo News. The Page FISA application incorrectly assesses
that Steele did not directly provide information to Yahoo News. Steele has admitted in
British court filings that he met with Yakoo News—and several other outlets—in
September 2016 at the direction of Fusion GPS. Perkins Coie was aware of Steele’s
initial media contacts because they hosted at least one meeting in Washington D.C. in
2016 with Steele and Fusion GPS where this matter was discussed.

a) Steele was suspended and then terminated as an FBI source for what the FBI defines
as the most serious of violations—an unauthorized disclosure to the media of his
relationship with the FBI in an October 30, 2016, Mother Jones article by David
Corn. Steele should have been terminated for his previous undisclosed contacts with
Yahoo and other outlets in September—before the Page application was submitted to

UNCILASSIFIED
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the FISC in October—but Steele improperly concealed from and lied to the FBI about
those contacts,

b) Steele’s numerous encounters with the media violated the cardinal rule of source
handling—maintaining confidentiality—and demonstrated that Steele had become a
less than reliable source for the FBI.

3) Before and after Steele was terminated as a source, he maintained contact with DOJ via
then-Associate Deputy Attorney General Bruce Ohr, a senior DOJ official who worked
closely with Deputy Attorneys General Yates and later Rosenstein. Shortly after the
election, the FBI began interviewing Ohr, documenting his communications with Steele.
For example, in September 2016, Steele admitted to Ohr his feelings against then-
candidate Trump when Steele said he “was desperate that Donald Trump not get
elected and was passionate about him not being president.” This clear evidence of
Steele’s bias was recorded by Ohr at the time and subsequently in official FBI files—but
not reflected in any of the Page FISA applications.

a) During this same time period, Ohr’s wife was employed by Fusion GPS to assist in
the cultivation of opposition research on Trump. Ohr later provided the FBI with all
of his wife’s opposition research, paid for by the DNC and Clinton campaign via
Fusion GPS. The Ohrs’ relationship with Steele and Fusion GPS was inexplicably
concealed from the FISC. .

4) According to the head of the FBI’s counterintelligence division, Assistant Director Bill
Priestap, corroboration of the Steele dossier was in its “infancy” at the time of the initial
Page FISA application. After Steele was terminated, a source validation report conducted
by an independent unit within FBI assessed Steele’s reporting as only minimally
corroborated. Yet, in early January 2017, Director Comey briefed President-elect Trump
on a summary of the Steele dossier, even though it was—according to his June 2017
testimony—*“salacious and unverified.” While the FISA application relied on Steele’s
past record of credible reporting on other unrelated matters, it ignored or concealed his
anti-Trump financial and ideological motivations. Furthermore, Deputy Director
MecCabe testified before the Committee in December 2017 that no surveillance warrant
would have been sought from the FISC without the Steele dossier information.
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5) The Page FISA application also mentions information regarding fellow Trump campaign
advisor George Papadopoulos, but there is no evidence of any cooperation or conspiracy
between Page and Papadopoulos. The Papadopoulos information triggered the opening
of an FBI counterintelligence investigation in late July 2016 by FBI agent Pete Strzok.
Strzok was reassigned by the Special Counsel’s Office to FBI Human Resources for
improper text messages with his mistress, FBI Attorney Lisa Page (no known relation to
Carter Page), where they both demonstrated a clear bias against Trump and in favor of
Clinton, whom Strzok had also investigated. The Strzok/Lisa Page texts also reflect
extensive discussions about the investigation, orchestrating leaks to the media, and
include a meeting with Deputy Director McCabe to discuss an “insurance” policy against
President Trump’s election.
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Document ID: 0.7.910.31760

From: Flores, Sarah Isgur (OPA)
</o=exchangelabs/ou=exchange administrative group
(fydibohf23spdlt)/cn=recipients/cn=9b6a3326¢c7b64b3c839f9f5d6b10
92df-flores, sar>

To: Murray, Andrew
<andrew.murray@foxnews.com>

Cc:

Bcc:

Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors

in new push to curb deadly epidemic

Date: Wed Feb 28 2018 16:56:31 EST

Attachments:

Definitely;)

*kk

Sarah Isgur Flores

Director of Public Affairs

(b)(6)

From: Murray, Andrew [mailto:Andrew.Murray@FOXNEWS.COM]

Sent: Wednesday, February 28, 2018 2:28 PM

To: Flores, Sarah Isgur (OPA) <siflores@jmd.usdoj.gov>

Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

Are you still laying low?

From: Flores, Sarah Isgur (OPA) [mailto:Sarah.Isgur.Flores@usdoj.gov]

Sent: Wednesday, February 28, 2018 1:46 PM

To: Murray, Andrew <Andrew.Murray@FOXNEWS.COM>

Subject: Re: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

It's tomorrow

On Feb 28, 2018, at 1:40 PM, Murray, Andrew <Andrew.Murray@FOXNEWS.COM> wrote:
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mailto:Andrew.Murray@FOXNEWS.COM
mailto:andrew.murray@foxnews.com

Will Attorney General Sessions be appearing on Shannon Bream’s show tonight?

From: Flores, Sarah Isgur (OPA) [mailto:Sarah.Isgur.Flores@usdoj.gov]

Sent: Tuesday, February 27, 2018 5:30 PM

To: Murray, Andrew <Andrew.Murray@FOXNEWS.COM>

Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

[l lay low for now

*k%k

Sarah Isgur Flores

Director of Public Affairs

WIO)

From: Murray, Andrew [mailto:Andrew.Murray@FOXNEWS.COM]

Sent: Tuesday, February 27, 2018 3:59 PM

To: Flores, Sarah Isgur (OPA) <siflores@jmd.usdoj.gov>

Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

Thanks and | take it YOU are not available tomorrow either?

From: Flores, Sarah Isgur (OPA) [mailto:Sarah.Isgur.Flores@usdoj.gov]

Sent: Tuesday, February 27, 2018 3:54 PM

To: Murray, Andrew <Andrew.Murray@FOXNEWS.COM>

Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

No—but lets discuss Friday. (Actually, | suggest you ask Alexa at the WH about Friday)

*kk

Sarah Isgur Flores

Director of Public Affairs
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(b)(6)

From: Murray, Andrew [mailto:Andrew.Murray@FOXNEWS.COM]

Sent: Tuesday, February 27, 2018 2:25 PM

To: Flores, Sarah Isgur (OPA) <siflores@jmd.usdoj.gov>

Subject: FW: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in
new push to curb deadly epidemic

Attorney General Sessions available at 8am ET tomorrow to discuss this?

Andrew

From: The Washington Post [mailto:email@washingtonpost.com]

Sent: Tuesday, February 27, 2018 2:23 PM

To: Murray, Andrew <Andrew.Murray@FOXNEWS.COM>

Subject: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic

The Justice Department said Tuesday it also filed a statement of interest in a case involving hundreds
of lawsuits against opioid manufacturers and distributors. Attorney General Jeff Sessions said the
administration will argue that the federal government has borne substantial costs from the opioid
epidemic and it seeks reimbursement. The case includes numerous cities, municipalities and medical
institutions. Legal opioids like oxycodone and hydrocodone are widely blamed for starting the current
drug crisis, which has evolved to include heroin and illicit fentanyl. More than 64,000 people died of
drug overdoses in 2016, about two-thirds of them from opioids. “Opioid abuse is driving the deadliest
drug crisis in American history,” Sessions said. “It has strained our public health and law enforcement
resources, and bankrupted countless families across this country.”

<image001.jpg>

Democracy Dies in Darkness

News Alert

Tue, Feb 27, 2018, 2:19 PM
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Trump's Justice Department to target opioid manufacturers, distributors in new push to curb deadly
epidemic

The Justice Department said Tuesday it also filed a statement of interest in a case involving hundreds
of lawsuits against opioid manufacturers and distributors. Attorney General Jeff Sessions said the
administration will argue that the federal government has borne substantial costs from the opioid
epidemic and it seeks reimbursement. The case includes numerous cities, municipalities and medical
institutions.

Legal opioids like oxycodone and hydrocodone are widely blamed for starting the current drug crisis,
which has evolved to include heroin and illicit fentanyl. More than 64,000 people died of drug overdoses
in 2016, about two-thirds of them from opioids.

“Opioid abuse is driving the deadliest drug crisis in American history,” Sessions said. “It has strained
our public health and law enforcement resources, and bankrupted countless families across this
country.”

Read more »
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This message and its attachments may contain legally privileged or confidential information. It is
intended solely for the named addressee. If you are not the addressee indicated in this message (or
responsible for delivery of the message to the addressee), you may not copy or deliver this message or
its attachments to anyone. Rather, you should permanently delete this message and its attachments
and kindly notify the sender by reply e-mail. Any content of this message and its attachments that does
not relate to the official business of Fox News or Fox Business must not be taken to have been sent or
endorsed by either of them. No representation is made that this email or its attachments are without

defect.




Murray, Andrew
<andrew.murray@foxnews.com>
To: Flores, Sarah Isgur (OPA)
</o=exchangelabs/ou=exchange administrative group
(fydibohf23spdIt)/cn=recipients/cn=9b6a3326c7b64b3c839f9f5d6b10
92df-flores, sar>
Cc:
Bcc:
Subject: RE: News Alert: Trump's Justice Department to target opioid manufacturers, distributors
in new push to curb deadly epidemic
Date: Wed Feb 28 2018 13:47:07 EST
Attachments:

Any word about our request for Friday?

From: Flores, Sarah Isgur (OPA) [mailto:Sarah.Isgur.Flores@usdoj.gov]
Sent: Wednesday, February 28, 2018 1:46 PM
To: Murray, Andrew <Andrew.Murray@FOXNEWS.COM>
Subject: Re: News Alert: Trump's Justice Department to target opioid manufacturers, distributors in new
push to curb deadly epidemic
Duplicative Material
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FILED

UNITED STATES DISTRICT COURIFEB 2g p s,
MIDDLE DISTRICT OF FLORIDA | 09
ORLANDO DIVISION | pe LT C

UNITED STATES OF AMERICA

v. CASE NO. 6:18-cr- 37 -ORLHOMWT
18 U.S.C. § 875(c)
MICHAEL RON DAVID KADAR 18 U.S.C. § 247(a)(2)

18 U.S.C. § 844(e)

INDICTMENT

The Grand Jury charges:

COUNTS ONE THROUGH TWELVE
(TRANSMITTING THREATS IN INTERSTATE COMMERCE)

On or about the dates listed below, in the Middle District of Florida,
and elsewhere, the defendant,
MICHAEL RON DAVID KADAR,
for the purpose of issuing a true threat and with knowledge that the
communication would be viewed as a true threat, did knowingly transmit in
interstate and foreign commerce a communication containing a true threat to

injure the person of another, as follows:

Document ID: 0.7.910.6710-000001 20200717-0000094



Case 3:18-cr-00007-CAR-CHW Document 3 Filed 02/14/18 Page 1 of 3

é ,

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA

ATHENS DIVISION
UNITED STATES OF AMERICA : CRIMINAL NO. 3:18-CR-_ ] (C AR &)
v. :  VIOLATION(S): |
MICHAEL RON DAVID KADAR, : 18 U.S.C. § 1038(a)(1)(A)
: 18 U.S.C. § 875(c)
: 18 U.S.C. § 2261A(2)(B)
Defendant. : 18 U.S.C. §2261(b)

18 U.S.C. § 981(2)(1)(C)
28 U.S.C. § 2461(c)

FILED UNDER SEAL

THE GRAND JURY CHARGES:

COUNT ONE

Perpetuating a Hoax
On or about January 3, 2017, in the Athens Division of the Middle District of Georgia,
MICHAEL RON DAVID KADAR,

defendant herein, did intentionally convey false and misleading information under circumstances
where such information may reasonably be believed and where such information indicates that an
activity has taken, is taking, and will take place that would constitute a violation of Title 18, United
States Co.de, Section 924(c)(1)(A); specifically, the defendant used internet services to place a
telephone call to the University of Georgia Police Department and reported that a home invasion was
underwaj;, a person had been shot, a hostage situation was in progress at the Athens, Georgia
rlesicilence.of A K., the identity of whom is known to the Grand Jury; all in violation of Title 18, United
States Code, Section 1038(a)(1)(A).

COUNT TWO

Transmitting Threats in Interstate Commerce

On or about January 3, 2017, in the Athens Division of the Middle District of Georgia,

Document ID: 0.7.910.6710-000002 20200717-0000102
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U.S. Department of Justice
Civil Rights Division

DJ 169-36-72 Assistant Attorney General
950 Pennsylvania Ave, NW - RFK
Washington, DC 20530

November 17, 2017

Via email

Seth P. Waxman

Wilmer Cutler Pickering Hale and Dorr LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

Dear Mr. Waxman:

[ write to notify you of the United States” determination that Harvard is not complying
with its Title VI access requirements, and that Harvard’s actions indicate that this noncompliance
cannot be corrected by informal means. See 28 C.F.R. § 42.108(a). At Harvard’s request,
several Department of Justice attorneys met with you and other representatives of Harvard on
September 11, 2017. At that meeting, Harvard’s representatives offered to work collaboratively
to provide the United States with access to materials to which it is entitled under Title VI, the
implementing regulations, and the governing law. Harvard, however, subsequently responded to
the Department’s informal attempts to obtain documents with delays and challenges to the
Department’s authority. The Department therefore sent a formal document request on October
19, 2017, with a deadline for compliance of November 2. You sent a belated response on
November 7 that again challenged our authority to investigate Harvard and proposed providing
the United States only restricted access to limited documents in contravention of Harvard’s Title
VT obligations. We responded separately to that unacceptable proposal today.

More than two months have passed since our September meeting, and Harvard has not
yet produced a single document. We sincerely hope that Harvard will quickly correct its
noncompliance and return to its collaborative approach. In a further effort to secure voluntary
compliance, the Department will give Harvard until December 1, 2017, to comply with its
October 19 document request. As we indicated in our separate response letter today, Department
lawyers are willing to travel to your law firm or Cambridge to copy and download all of the
documents and information that the Department requested in the formats in which it requested
them. Please be advised that if Harvard does not comply with the document request in full by
that deadline, we may file a lawsuit to enforce Harvard’s Title VI access obligations. 28 C.F.R.
§ 42.108(d).

Document ID: 0.7.910.6584-000001 20200717-0000153
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U.S. Department of Justice
Civil Rights Division

DJ 169-36-72 Assistant Attorney General
950 Pennsylvaniu Ave, NW - RFK
Washington, DC 20530

November 17, 2017

Via email

Seth P, Waxman

Wilmer Cutler Pickering Hale and Dorr LLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

Dear Mr., Waxman:

[ write in response to your November 7, 2017, letter that came five days after the
November 2 deadline for Barvard to comply with the Department of Justice’s first written
document request. Rather than provide the documents and materials that the Department
requested, your letter again erroneously challenges our authority to investigate Harvard under
Title VI of the Civil Rights Act of 1964 and proposes an unacceptable plan to provide the United
States restricted access to limited documents, See Lefter from Seth P, Waximan, Harvard |
Counsel, to Matthew J. Donnelly, Civil Rights Division (Nov. 7, 2017) (“Waxman Nov. 7, 2017,
Letter”).

Nothing in your letter affects, much less eliminates, Harvard’s obligation to provide the
requested documents as a condition of its receipt of Title VI funding from the Department,
Moreover, Harvard has these documents readily available because it already has produced them
to the plaintiffs in Students for Fair Admissions, Inc. v. President and Fellows of Harvard
College (Harvard Corporation), No. 14cv14176 (D. Mass.) (“SFFA” suit). Indeed, at our
September 11, 2017, meeting, Harvard suggested that the Department participate as amicus
curiae in that case and offered to work collaboratively to provide the Department with access to
those documents. Yet in the intervening two months, Harvard has pursucd a strategy of delay
and has not yet produced even a single document.

Accordingty, the Department is left with no choice but to conclude that Harvard is out of.
compliance with its Title VI access obligations. The Department therefore is simultaneously
serving Harvard with a separate notice of this determination.

I.  The Department Has Authority To Request the Documents, and Harvard Is Obliged
To Comply with Those Requests

Your letter does not dispute that Harvard receives Title VI funding from the Department.

Your letter also does not dispute that, as a condition of that funding, Harvard agreed to provide
the Department with broad-ranging access to documents regarding Harvard’s admissions policy

Document ID: 0.7.910.6584-000002 20200717-0000155



and practices. Your letter therefore makes no serious effort to dispute the dispositive point: that
the Department has authority to request the documents it seeks and that Harvard is obliged to
comply with those requests. In fact, vour letter expresses that “Harvard is committed to meeting
its responsibilities under Title V1, the relevant federal grants, and associated law.” Waxman
Nov. 7, 2017, Letter at 2.

Your letter nonetheless attempts to side-step Harvard’s Title VI obligations. In
particular, while your letter does not challenge the Department’s authority to conduct this
investigation, it once again challenges the Civil Rights Division’s involvement in the
investigation. This challenge again sails wide of the mark. First, your letter requests the date
and source of the Department’s delegation of authority to the Civil Rights Division to conduct
this investigation, Id. at 1-2. The authority to conduct this investigation was properly delegated
to the Civil Rights Division before the investigation was opened. That delegation followed the
Department’s longstanding internal delegation protocols that govern assignment of Title VI
responsibilities. Your colleague Mr. Driscoll may be aware of the protocols in place when he
worked for the Division.

Second, your letter again requests information on any complaints regarding Harvard’s
admissions policy and practices that underlie the Department’s investigation. Waxman Nov. 7,
2017, Letter at 2, The subject matter of the SFFA suit captures the subject matter of any
complaints the Department s investigating. Moreover, as the Department previously stated,
beyond the publicly-available complaint that the Department already shared with you, the
Department will not supply any other complaints it may be investigating because the release may
interfere with an active investigation. E.g., Letter from Mathew J. Donnelly, Civil Rights
Division, to Seth P. Waxman, Harvard Counsel at 2 n.1 (Oct. 19, 2017) (“Donnelly Oct. 19,
2017, Letter™).

Third, your letter asks whether the “Title VI Investigation Procedures Manual” is current.
Waxman Nov. 7, 2017, Letter at 2. As I previously explained, that Manual was written to aid
other agencies conducting Title VI investigations and does not constrain the Civil Rights
Division’s investigations or create any legal rights in any member of the public. Donnelly Oct.
19, 2017, Letter at 2. Your request thus misses the point: if you are looking for the current
procedures governing the Division’s Title VI investigations, 1 direct you to the Department’s
Title VI regulations.

Finally, your letter reiterates your previous irregular requests for the Department’s
communications with outside groups and our “investigative case files.” Waxman Nov. 7, 2017,
Letter at 2. For obvious reasons, the Department of Justice generally does not share its civil
investigative case files with the targets of its investigations, The Department therefore will not
respond to these irregular requests because a response could interfere with the investigation. My
understanding is that the Department would give you the same response if you made your
irregular requests under the Freedom of Information Act (“FOIA™), 5 U.S.C. § 522, but you may
make an official FOIA request through the normal Department procedures if you would like an
official FOIA response.

Document ID: 0.7.910.6584-000002 20200717-0000156



II. Harvard’s Proposed Access Plan Is Inconsistent with Harvard’s Obligations and
Improperly Limits the Department’s Rightful Access to Documents

Your letter also proposes providing restricted access to a subset of the documents the
Department has requested, but your proposal is inconsistent with Harvard’s Title VI obligations
and improperly limits the Department’s rightful access to documents. First, Harvard improperly
attempts to limit the scope of its production, indicating that it will not produce to the Department
important database information that it already has produced to the private plaintiffs in the SFFA4
suit. Waxman Nov. 7, 2017, Letter at 3. Harvard, however, identifies no authority for limiting
its Title VI obligations in this manner. Nor could it: this database already has been deemed
relevant and subject to production in the private litigation. And expert reports describing that
database, see id., are no substitute for the database itself.

Second, your proposal also states that, despite the Department’s request for unredacted
copies, Harvard will produce only documents with the redactions for “relevance” and “privacy”
that Harvard used for its production set to the private plaintiff in the SFFA suit. Id. The
Department, however, 18 not subject fo those redaction requirements, and nothing in Title VI, the
implementing regulations, or the governing law restricts the Department’s access to only
portions of documents that the funding recipient deems appropriate. Quite to the contrary: for
obvious reasons, Title VI does not allow entities under investigation to dictate what information
qualifies as relevant to the investigation.

Third, Harvard suggests that it will not provide copies of documents to the Department
unless the Department shows a “demonstrated need for copies of certain documents” and
“explore[s]” entering into a confidentiality agreement acceptable to Harvard. /d. But Harvard
has no right to demand, much less determine, a “demonstrated need” for the documents that Title
VI already requires it to produce or a confidentiality agreement. Indeed, the Department is under
no obligation to, and ordinarily does not, enter into confidentiality agreements with any entity
subject to a Title VI investigation.

There is no need to do so here: as the Department already has explained, the Department
routinely protects confidential information in its investigations, shares Harvard’s interest in
shielding private information from public disclosure, and will take all appropriate measures to do
so here, Donnelly Oct. 19, 2017, Letter at 3. Indeed, several federal statutes that we previously
provided you already protect from disclosure the information that Harvard seeks to safeguard.

Id. (citing FOIA; Privacy Act of 1974, 5 U.S.C. § 552; Family Educational Rights and Privacy
Act of 1974, 20 U,S.C. § 1232g(b)(3)). Your letter, however, omits any mention of those
statutes, and offers no explanation as to why they are inadequate to protect confidential
information in this investigation.

Finally, Harvard indicates that it will not provide copies of the requested documents, but
will allow the Division to access the documents at your law firm “during normal business hours
on mutually convenient dates.” Waxman Nov. 7, 2017, Leiter at 3. If your position is that our
Title VI regulations do not require Harvard to allow us to make copies, we have consistently
interpreted our own regulations differently and routinely require copies of documents in our
investigations. Moreover, your proposal is impractical and unnecessary, Having to review
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